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plaintiff denied by advertisement in newspapers. The plaintiff sought to recover 
the costs of such advertisements as an item of damage. The defendant 
moved to strike the item from the complaint. Held, that the plaintiff could 
recover the expense of his denials. Den Norske Americkalinje Actiesselskabet 
v. Sun Printing and Publishing Association (1919, N. Y.) 122 N. E. 463. 

Opinions and text books abound with the assertion that an injured plaintiff is 
under a "duty" to mitigate his damages. 13 Cyc. 71, 73 ; Sutherland, Damages, 
311. This "duty" is proclaimed in the case of injury to the person. Flint v. 
Connecticut Hassam Paving Co. (1918) 92 Conn. 576, 103 Atl. 840 (hiring 
physician). Likewise in breach of contract. Feeney & Bremer Co. v. Stone 
(1918) 89 Or. 360, 171 Pac. 569. He whose property has been negligently injured 
is said to be under this "duty," although where the injury is intentional, the devo- 
tion of the common law to the protection of property releases the plaintiff from 
his so-called obligation. Borden et al. v. Carolina Power, etc. Co. (1917) 174 N. 
C. 72, 93 S. E. 442; City of Jackson v. Wilson (1916) 146 Ga. 250, 91 S. E. 63. 
If this relation of the plaintiff to the defendant were a duty in the strict, legal 
sense, it would follow that if he failed to make a reasonable attempt to mitigate, 
he would himself be subject to an action for damages. But such is not the con- 
sequence. If he fails to mitigate his damages, he is only under a legal disability 
to collect from the defendant for the items which might reasonably have been 
prevented. Furthermore, but entirely separate and distinct, the plaintiff has a 
legal power, by attempting to mitigate, to create in the defendant a duty to pay 
the costs of his reasonable attempts. The confounding of legal duty with legal 
disability, and a failure to discern this legal power, led the court in the principal 
case over a very circuitous route, to reach a near goal. They did not want to 
hold that the plaintiff was under a "duty" to publish denials, in the sense that 
if he had failed to publish them, he could not have recovered full damages for 
his injury. But they did want the plaintiff, having published the denials, to 
recover the expense of such publication. They cut the knot with the alarming 
statement that this is one of the few instances where "duty" and "right" are 
not correlative. The correct solution of the problem seems to be that a libeled 
plaintiff is like one whose realty has been intentionally injured, in that he does 
not labor under a disability to collect damages if he fails to publish denials, 
but that he nevertheless does possess the entirely separate and distinct power, 
by publishing such denials, to impose a duty upon the defendant to pay the 
expenses so incurred. Perhaps the rule as to libel, however, should not be 
treated as exceptional. In no case does the law disable a plaintiff on account of 
a failure to mitigate, where the means are very expensive and the results 
speculative. American Smelting and Refining Co. v. Riverside Dairy and Stock 
Farm (1916, C. C. A. 8th) 236 Fed. 510; Youmans v. City of Hendersonville 
(1918) 175 N. C. 574, 96 S. E. 45; Louisville and Nashville R. R. v. Kerrick 
(1917) 178 Ky. 486, 199 S. W. 44- And certainly the effect of an expensive 
published assertion of innocence is not easy to calculate. On the other hand, 
if a libeled plaintiff wishes to use reasonable means to deny his guilt, it would 
seem just to compel the defendant to foot the bill even though the effectiveness 
of the effort is in doubt. Peck v. Chicago Railways (1915) 270 111. 34 no 
N. E. 414. 

Husband and Wife— Abandonment— Wife's Immunity from Alienation by 
Husband.— A poor debtor abandoned his wife without fault on her part; he 
later attempted to sell to his father certain chattels in the possession of the wife. 
Statutes exempted the property left by an absconding debtor in the hands of his 
wife from execution by his creditors, and allowed the wife as head of the 
family to "manage, sell and incumber his property." The father sued on the 
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bill of sale. Held, that the husband had no power to alienate this property. 
Holdorf v. Holdorf (1919, Iowa) 171 N. W. 42. 

When a husband has failed to perform his duty to support his wife, she has 
the power to pledge his credit for necessaries. See L. R. A. 1917A 958 note. 
In such a case the wife would seem of course to have the privilege, as against 
her husband, of using this property: so crops grown on the homestead, or the 
proceeds thereof. For she has the power and privilege of turning such property 
into money by sale. Hoskins v. Fayetteville Grocery Co. (1906) 179 Ark. 399, 
96 S. W. 195; Rawson mid Rice v. Spangler (1883) 62 la. 59, 17 N. W. 173. 
And, often, of conducting the business of her husband, and of making contracts 
reasonably necessary for its management, as under the statute in the principal 
case. Furthermore, it seems that the deserted wife has an immunity in the 
homestead, against creditors of the husband. 16 L. R. A. (N. S.) 114. And, 
as a general rule, in the crops grown and growing thereon. See 32 ibid. 577, 
note. And under statutes granting exemption to the property of a poor debtor, 
the immunity both as to realty and personalty is extended to the debtor's wife, 
if wrongfully deserted. Bank of Liberal v. Redlinger (1902) 95 Mo. App. 279, 
68 S. W. 1073; Mitchell v. Joyce (1886) 69 la. 121, 28 N. W. 473. (As to what 
is necessary to constitute desertion and abandonment, see (1914) 24 Yale Law 
Journal, 578.) So the wife, as "head of the family" of an absconding debtor, 
has the right to recover chattels wrongfully attached. Baum v. Turner (1903) 
25 Ky. L. Rep. 600, 76 S. W. 129. And it seems to be likewise settled that she 
has an immunity from alienation of a homestead by the husband's sole act. See 
Murphy v. Renner (1906) 99 "Minn. 348, 109 N. W. 593, 8 L. R. A. (N. S.) 564, 
and note. The principal case makes a logical development in extending this last 
immunity to chattels of her husband left in her hands, and denying him, after 
desertion, the power of alienating them. The two dissenting judges admit the 
justice of the majority decision, but contend that the court has no power to 
construe the statutes so liberally as to practically produce legislation by the 
court. 



Injunctions — Injunction Pendente Lite — Restraining Enforcement of 
Increased Rates. — The Attorney General and the railway commission on 
behalf of South Dakota petitioned to permanently restrain the defendant express 
company from making effective a schedule of increased intra-state rates, and to 
secure an injunction pendente lite. It was claimed, that the President and the 
administrative officers acting for him had exceeded their authority under the 
Federal Control Acts of August 26, 1916, and March 21, 1918, in putting into 
effect the increased rates. Held, that an injunction pendente lite should be 
issued ; since the suit might drag for years, and the smallness of the sums and 
the number and variety of the persons involved would make later restitution 
practically impossible should the increase in rates be found unwarranted. 
State ex rel. Caldwell v. American Ry. Express Co. (1919, S. D.) 170 N. W. 570. 

Pending determination of such an action there are four possible solutions of 
the question of injunction pendente lite. (1) To issue, or (2) to deny an 
injunction, without more. Either course lays the court open to the danger of 
keeping rates in force over a considerable period which subsequently prove to 
have been unjust. And no recovery can be had by either party of what he has 
suffered by being forced to contract in accordance with the temporary order. 
See (1919) 28 Yale Law Journal, 504. This situation can be remedied by (3) 
issuing or (4) denying the injunction, but requiring shippers or carrier respec- 
tively to furnish bond for payment or refund respectively of the amount of 
increase, according to the later decision as to the propriety of the increase. 
The company may be required to pay into court monthly all charges in excess 



